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LEGISLATION AND REGULATION

Legal framework

1 | What are the principal statutes regulating advertising
generally?

In Germany, advertising is not governed by a comprehensive law.
The Unfair Competition Act (UWG) constitutes the central frame-
work of rules governing market behaviour and refers in particular to
advertising. The UWG seeks to protect consumers, competitors and
other market participants against unfair commercial practices. Also, a
variety of sector-specific regulations apply to advertising and marketing
for specific products and services, and within different communication
channels. In addition, specific professional guilds have published codes
of conduct to maintain the guilds’ integrity. The codes are only obliga-
tory for the members of those guilds.

Moreover, additions or restrictions may depend on the
communication channel used.

Broadcasting is, in particular, subject to advertising limitation
rules. Restrictions can be found in the State Broadcasting Treaty
(RStV), the state media laws and the Interstate Treaty on the Protection
of Minors (UMStV). In addition, the state media authorities have
published a number of guidelines for advertising activities, product
placement and sponsorship, particularly on television. However, these
provisions only take effect in their administration and are not binding
on the courts.

Advertising in the press is governed by the special provisions of
the State Press Acts.

The Telemedia Act (TMG) contains rules regarding digital
commercial.

Regulators

2 | Which bodies are primarily responsible for issuing
advertising regulations and enforcing rules on advertising?
How is the issue of concurrent jurisdiction among regulators
with responsibility for advertising handled?

Since there is no comprehensive law governing commercial practices,
the regulation and enforcement of rules on advertising lie with the
respective supervising authorities or, when it falls within the scope of
application of the UWG, with the competitors or qualified entities for the
protection of consumer interests (see question 9). Different supervising
authorities may exercise their powers independently.

Regulators’ powers

3 | What powers do the regulators have?

Enforcement of the provisions of the UWG is carried out mainly by the
affected competitors as well as associations and qualified entities for the

www.lexology.com/gtdt

protection of consumer interests. The primary focus is on the removal
of the adverse effect and preventing future infringements. Competitors
may also claim damages (see question 8 for the full range of remedies).

In their field of competence, the respective authorities may issue
administration orders and prohibitions or impose fines of up to €500,000
according to section 49, paragraph 2 of the 18th RStV, and up to €300,000
according to section 20, paragraph 2 of the UWG.

Regulators’ priorities

4 | What are the current major concerns of regulators?

One major concern of the state data protection authorities is the use of
personal data for customised advertising campaigns, especially in the
area of online marketing. Surreptitious advertising remains a central
task for state media authorities, as well as for the UWG.

Industry codes

5 | Give brief details of any issued industry codes of practice.
What are the consequences for non-compliance?

The legal provisions are flanked by various industry codes of practice. As
one of the most important bodies in the area of advertising regulation, the
German advertising council develops guidelines and codes of conduct
for specific advertising activities and specific products and services (eg,
covering alcoholic beverages or gambling). Such codes of conduct are
based on the principle of self-regulation and therefore are on the whole
not binding. Nonetheless, in the case of non-compliance, complaints
may be issued. If the conduct objected to is not changed or removed, the
advertising council may also issue a public reprimand. However, non-
compliance can be seen as an indication of unfair competition.

This basically also applies to the various sector-specific guidelines,
such as the code of conduct for the insurance industry.

Authorisation

6 | Must advertisers register or obtain a licence?

German law does not provide a general obligation for registering or
licensing advertising activities. However, this might be different for
certain business operations (eg, broadcasters and gambling providers
require the permission of the competent authority). In cases such as
these, advertising is only permissible if the operation itself is authorised.

Clearance
7 | May advertisers seek advisory opinions from the regulator?

Must certain advertising receive clearance before publication
or broadcast?

There is no general clearance procedure for advertising. In a few areas,
the use of specific claims may be regulated by sector-specific laws. This
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applies, for example, to the advertising of food products. When claiming
that certain food products have health benefits, the respective claim
must be approved by the European Commission.

In the event of the use of personal data, it may be advisable to seek
prior consultation with the competent data protection authority.

PRIVATE ENFORCEMENT (LITIGATION AND ADMINISTRATIVE
PROCEDURES)

Challenging competitors advertising

8 | What avenues are available for competitors to challenge
advertising? What are the advantages and disadvantages
of the different avenues for challenging competitors’
advertising?

When advertising activity is considered to be unfair within the terms
of the UWG, the law provides for several remedies for the competitors
concerned. The focus is on removal and to cease-and-desist from
further infringements. The injured party may also demand information
about the extent of the infringement and damages. Current practice is to
issue a warning, together with the request to sign a declaration to cease
and desist, within a short period of time (containing a penalty clause). A
particular advantage of this approach is that an out-of-court settlement
may be achieved within a few days.

Contractual penalties are also an effective means to prevent further
violations. If the requested declaration is not given or is not given in due
time, the claimant may file for an interlocutory injunction or bring an
action before the competent court. The former allows the enforcement
of an injunctive relief within a few days or weeks, while court proceed-
ings in the main may take several months or several years (see question
12). Since the request for interim measures requires some urgency, the
claims must generally be asserted within a short period of time following
the violation. It must be noted that those procedures only provide
for an interim measure. A final decision about whether the contested
advertisement is lawful can only be achieved in the main proceedings.
Further, if a preliminary injunction has been revoked, the defendant may
demand compensation for any injury caused by the measure.

Public challenges

9 | How may members of the public or consumer associations
challenge advertising? Who has standing to bring a civil
action or start a regulatory proceeding? On what grounds?

Under the UWG, only competitors or qualified entities for the protection
of consumer interests are entitled to challenge advertising. Consumers
may only report infringements to the latter. If the respective association
is a qualified institution pursuant to the German Act on Injunctive Relief,
or on the list of the Commission of the European Communities pursuant
to Directive 98/27/EC, it may assert its own claims for the removal and
cease-and-desist like a competitor (see question 8). However, these
entities cannot claim for damages.

Except in the case of unfair competition, consumers may report
potential inadmissible advertising to the competent supervising
authority or inform the respective commercial association where such
a body exists.

Regulatory proceedings can only be initiated by the competent
authorities.

Burden of proof

10 | Which party bears the burden of proof?

According to German procedural law, generally, each party has to
explain and prove the facts that act in their favour. This means that
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the claimant bears the burden of proof for the claim’s requirements.
However, this does not apply if the defendant only has knowledge of a
specific fact. In some cases, producing evidence is facilitated by legal
presumptions. For instance, pursuant to section 5, paragraph 4 of the
UWG, it is presumed to be misleading to advertise a price reduction
in cases where the price concerned has been demanded for only an
incommensurably short period of time. In the event of a dispute, the
advertiser has to disprove this presumption. In the proceedings for
interim relief, the applicant only needs to establish facts from which it
may be presumed that the affected advertising is inadmissible.

Remedies

" | What remedies may the courts or other adjudicators grant?

In the case of claims based on unfair competition, the courts may grant
several remedies that are subject to compulsory execution, namely,
petitions for injunction, verdicts or court settlements.

Length of proceedings

12 | How long do proceedings normally take from start to
conclusion?

The length of proceedings is difficult to estimate reliably. Several factors
have to be taken into account, such as the complexity of the case or the
chosen procedure. A decision in the proceedings for preliminary legal
protection may be obtained within days or weeks, while the proceedings
in the principal action usually take months or even years. The duration
significantly increases if an appeal is filed (see question 14).

Cost of proceedings

13 | How much do such proceedings typically cost? Are costs and
legal fees recoverable?

The costs of the proceedings are proportionate to the value of the claim.
In determining the value of a claim, several factors have to be taken
into account, such as the extent and seriousness of the infringement. In
addition, case law has developed ‘flat fees’ for typical violations, particu-
larly regarding unfair competition. As an example, based on a value of
€50,000, the court fees at first instance amount to €1,638 and attorneys’
fees for both parties will be €8,814.20.

In principle, the costs are borne by the unsuccessful party. If both
parties partially win, the costs will be shared proportionately.

Appeals

14 | What appeals are available from the decision of a court or
other adjudicating body?

Verdicts in the first instance may be challenged with an appeal. An appeal
on points of law may be filed against the final judgments delivered by
the appeal instance. In addition, there is the possibility of a ‘leapfrog’
appeal. Further, interlocutory injunction orders can be challenged with
a note of objection. Objections may also be raised to orders of super-
vising authorities, such as fines.

MISLEADING ADVERTISING

Editorial and advertising

15 | How is editorial content differentiated from advertising?

Editorial content is defined by law as content in the media (to which
mass communication characteristics are inherent, such as press,
broadcasting or internet) representing periodical printed matters in
words and pictures. However, such content should be relevant for the
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formation of public opinion. Advertising is generally understood as the
making of representations in any form, especially in connection with a
trade, business, craft or profession in order to promote the supply of
goods or services. Under German law, the strict separation between
advertising and editorial content is essential. To ensure the integrity of
editorial content, advertising must be clearly identified. Pursuant to the
general rules of the UWG, failing to identify the commercial intent of
advertising and all other kinds of commercial practices is deemed to be
a misleading omission and therefore unfair competition.

Additionally, the separation requirement is specifically regulated in
section 7 of the RStV and the State Press Acts (‘obligation to identify paid
publications’, mainly section 10). Within the scope of these provisions,
advertising must be explicitly labelled as such and clearly separated
from other content.

Advertising that requires substantiation

16 | How does your law distinguish between ‘puffery’ and
advertising claims that require support?

It is important to distinguish between factual claims (claims that can
be proved) and mere value judgements. The latter are not covered by
the regulations of the UWG. The decisive factor when distinguishing
between the two is the target public's viewpoint. If the respective
statement is understood as a factual claim rather than mere puffery,
it must be correct. This applies in particular to advertising using
exaggerations, superlatives or unique selling propositions (like 'the
best’ or 'the greatest’). Where such claims are taken seriously by the
relevant consumers, the advertiser must be able to prove his or her
alleged exceptional position. This may, however, only be reviewed on a
case-by-case basis.

Eye-catching advertising is understood as advertising using
specially highlighted claims (by specific graphic representation) to
attract consumers’ attention. Case law has developed specific criteria
for the admissibility of such advertisements: objectively incorrect claims
are prohibited. Claims that are not objectively incorrect, but may lead to
misconceptions, shall be accompanied by further information, usually
presented in a footnote. The requirements regarding the content and
format of this supplementary information depend on the respective
product or service and the respective communication channel.

Rules on misleading advertising

17 | What are the general rules regarding misleading advertising?
Must all material information be disclosed? Are disclaimers
and footnotes permissible?

The main provisions governing misleading advertising can be found
in the UWG. Under these regulations, advertising is deemed to be
misleading if it contains untruthful information or other information
suited to deception regarding specific circumstances like the essential
characteristics or risks of the products and services concerned. At
the same time, advertising with facts that simply state the obvious is
prohibited.

Section ba of the UWG provides a duty to clearly and in due
time disclose all essential information that is likely to affect the
consumer’s decision. Within the meaning of the law, ‘essential infor-
mation’ should include the identity and postal address of the company
concerned, service conditions, terms of delivery, final costs and the
right of withdrawal and revocation. The scale of information that is to
be disclosed mainly depends on two factors: the understanding of the
targeted members of the public and the actual technical capabilities of
the communication channel used. Regarding the former, the average
(reasonably well-informed and reasonably observant and circumspect)
customer’s understanding is decisive.
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Germany

In addition, the requirements depend on the respective
communication channel. The limitation of information tools may lead
to the limitation of information obligations. For instance, the use of
reference to the advertiser’'s website may be sufficient to meet the
obligations. In this context, any other measures taken by the trader
to make the information available to consumers shall be taken into
account when deciding whether essential information has been omitted
(see section 5a, paragraph 5 UWG).

Although the required amount of information can only be assessed
on a case-by-case basis, sector-specific rules may provide for mandatory
information that must be disclosed (eg, when advertising credit and
financial products).

Substantiating advertising claims

18 | Must an advertiser have proof of the claims it makes in
advertising before publishing? Are there recognised standards
for the type of proof necessary to substantiate claims?

As mentioned in question 17, advertising claims shall not be inaccurate
or misleading. This does not always require prior proof. However, in the
event of a dispute the advertiser must provide the necessary evidence
as to the accuracy of the advertisement being challenged.

Further, sector-specific law may require proof for claims about
particular products and services, such as the Advertising of Medicines
Act (HWG) regarding medicinal products. According to section 3, No. 1
of the HWG, advertising statements about therapeutic efficacy are only
permissible if there is scientific proof to support the claim.

Survey results

19 | Are there specific requirements for advertising claims based
on the results of surveys?

Advertising claims based on the results of surveys are subject to
the general rules of the UWG. Since such advertising is not explicitly
regulated, case law sets out the criteria about whether respective
claims are misleading or not. Surveys must be representative and
current. The claim must be clear so that it does not refer to the result
of an independent study (see question 21). Under these conditions,
advertising is even permissible if the survey has been commissioned
by the advertiser itself. If the claim is based on comparisons with
competing products, the rules on comparative advertising will also
apply (see question 20).

Comparisons with competitors

20 | What are the rules for comparisons with competitors? Is it
permissible to identify a competitor by name?

Comparative advertising is explicitly regulated by section 6 of the UWG.
It is legally defined as any advertising that explicitly, or by implication,
identifies a competitor, or goods or services offered by a competitor.
Such advertising is generally permissible, but may be deemed to be
misleading where a comparison is used that does not relate to goods
or services that meet the same needs or are intended for the same
purpose, and that:
does not objectively relate to one or more:
materials;
relevant, verifiable and representative features of the goods
concerned; or
to the price of those goods and services;
takes unfair advantage of, or impairs, the reputation of a
distinguishing mark used by a competitor;
discredits or denigrates the goods, services, activities or personal
or business circumstances of a competitor; or
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presents goods or services as imitations or replicas of goods or
services sold under a protected distinguishing mark.

Provided these conditions are met, the competitor's name may be used.
Even the use of third-party trademarks is permissible, provided it does
not lead in the course of trade to a risk of confusion between the adver-
tiser and a competitor, or between the products or services offered or
the distinguishing marks used by them.

Test and study results

21| Do claims suggesting tests and studies prove a product’s
superiority require higher or special degrees or types of
proof?

The following requirements must be ensured:
precise reference of the respective study is to be given;
the result must be summarised correctly;,
the test must refer to the particular product being advertised; and
the study must be conducted by an independent body.

If a product was rated best, the respective claim is generally permissible.
Where a competing product has achieved a higher rating, the rank of the
advertised product must be specified.

The popular consumer magazine Stiftung Warentest has published
recommendations on advertising using test results.

Demonstrating performance

22 | Are there special rules for advertising depicting or
demonstrating product performance?

For advertisements depicting or demonstrating a product’s performance,
the general principles for misleading advertising are applicable. Such
advertising is therefore subject to the restrictions of the UWG and may
be deemed to be unfair competition if the pictures are arranged in such
a way to cause the observer to misunderstand.

In addition, advertising depicting product performance is subject
to sector-specific regulations. The HWG prohibits the use of improper,
repugnant or misleading pictures of the human body. The same applies
to plastic surgery advertisements with ‘before and after’ pictures.

Third-party endorsements

23 | Are there special rules for endorsements or testimonials
by third parties, including statements of opinions, belief or
experience?

Advertising claims based on endorsements or third-party testimonials
are subject to the general rules of the UWG, particularly regarding
misleading advertising. Such advertising is generally permissible.
However, sector-specific regulations may provide for stricter limitations.
Broad restrictions for advertising medicinal products using third-party
testimonials can be found in the HWG.

The use of testimonials or pictures of third parties must be
approved by the persons concerned. The use of celebrities’ photographs
for advertising purposes without consent may be permissible under
specific circumstances.

Adherence to a code of practice may be advertised if the advertiser
is actually bound by the respective code and complies with the
provisions.

Advertising using an actual existing quality mark is only permissible
if the competent body has authorised the use. In all other cases, the use
of quality marks for advertising purposes is misleading if the advertiser
itself has awarded the mark or no objective verification has taken place.
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Guarantees

24 | Are there special rules for advertising guarantees?

No special rules apply to advertising guarantees. Pursuant to the
general provisions of the UWG, such advertising is permissible if it
does not contain false or deceptive information. Further, it must be
distinguished between statutory warranties and voluntary guarantees.
Because the former are already granted by law, advertising would be
deemed to be misleading. If a voluntary guarantee is granted, the adver-
tiser must ensure that the consumer can easily determine whether a
guarantee case exists, what rights he or she has under the guarantee
against whom and in what form and within what period he or she can
assert them (section 479 paragraph 1 German Civil Code).

Environmental impact

25 | Are there special rules for claims about a product’s impact on
the environment?

The admissibility of such claims will be determined in accordance with
the provisions of the UWG. Terms such as ‘environmentally friendly’ are
only permissible if the consumeris clearly informed about the advantage
of the product or service. According to the rules for the use of quality
marks, the use of eco labels must state the exact product or service for
which the label has been awarded. Abusive use of a European eco label
is a breach of competition law. Regarding other eco labels, advertising
is only permissible if the environmental compatibility is clearly proven
and the consumers are not misled. In some cases, the use of eco labels
is regulated by contractual provisions.

Free and special price claims

26 | Are there special rules for describing something as free or a
free trial or for special price or savings claims?

Special rules for information on prices can be found in the Ordinance
Regulating the Indication of Prices (PAngV). This act requires, inter alia,
the disclosure of the final prices including value added tax and other
price components in relation to consumers. Violations of these provi-
sions shall be treated as unfair competition.

Moreover, the general rules of the UWG apply. Describing products
or services as ‘free’ or a ‘free trial’ is misleading advertising when actual
costs are incurred. However, this shall not apply to the unavoidable
costs of responding to the offer, or of collecting or paying for delivery,
or of using the services.

The Drug Advertising Law (HWG) contains special regulations for
the advertisement of remedies (eg, with ‘free trials'). For example, the
distribution of free samples of medicinal products is prohibited. For
other grants and advertising gifts that advertise a company or product,
the HWG contains individual case-related labelling requirements.

Advertising with discounts and price savings is permissible only if
clear and comprehensive information about the conditions is provided,
such as the duration of the sales period, the exact scope of goods and
services covered or potential restrictions.

Further, it is misleading to advertise a price reduction where the
price concerned has been used only for an incommensurably short
period of time.

New and improved

27 | Are there special rules for claiming a product is new or
improved?

Such advertising claims are governed by the general rules of the UWG.
It would be misleading advertising to use a term such as ‘new’ or ‘first-

time' if the product or service had been introduced in the market some
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time ago. The same applies to the use of the term ‘improved'. The period
of time for which such a claim is permissible depends on the particular
market and the particular product or service and can only be reviewed
on a case-by-case basis.

Claims of origin

28 | Are there special rules for claiming where a product is made
(such as country of origin)?

In Germany there are no explicit regulations for claiming where a
product is made (such as the country of origin). However, according
to the UWG, the labelling must not deceive the customer about the
origin of the product and raise false expectations regarding the quality.
Depending on the nature of the information (a distinction is made
between geographical indications and designations of origin), the legal
community has different expectations of the advertised product, which
may also affect the quality.

For example, advertising with designations of origin is allowed
only for products that have undergone a treatment that is critical to the
product quality in the respective country. In the case of industrial goods,
the value of the industrial product is important. This is determined by
the processing operation. The place of origin of such goods is thus the
place where the goods are essentially manufactured. Under which
conditions a production is essential, can be measured on the basis of a
value added share. The value of the processing of a substance must not
be significantly less than the value of the substance. According to the
case law, this added value share is about 45 per cent.

PROHIBITED AND CONTROLLED ADVERTISING

Prohibited products and services

29 | What products and services may not be advertised?

German law does not provide for absolute limitations for advertising
products and services in general if the products and services
themselves are permitted. An exception hereto applies to advertising for
pornographic material, which is generally prohibited. Moreover, specific
restrictions exist for advertising particular products and services,
mainly depending on specific communication channels. For example,
tobacco advertising is banned on German radio and television.

Prohibited advertising methods
30 | Are certain advertising methods prohibited?

The prohibitions on certain advertising methods mainly result from the
general rules arising out of the UWG. Advertising activities are inadmis-
sible whenever the freedom of decision of consumers is impaired, for
example, through applying pressure or exploiting a consumer’s credu-
lity or fear.

Sending advertising emails without the prior consent of the recipient
is generally prohibited. The same applies to telephone advertising (‘cold
calls’). If the commercial nature of these commercial practices is not
clear, it is a misleading omission pursuant to section 5a, paragraph 6 of
the UWG, and subliminal advertising is generally prohibited.

Regarding broadcasting, particular advertising methods are also
subject to the specific rules of the RStV (see question 31).

Protection of minors

31 | What are the rules for advertising as regards minors and
their protection?

Regarding advertising via broadcasting and telemedia (electronic
information or communication services, such as online news portals),
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advertising shall not directly exhort minors to buy a product or service
by exploiting their inexperience or credulity, or directly encourage them
to persuade their parents to purchase the goods or services being
advertised (section 6, paragraph 2 JMStV). Further restrictions can
be found in the German Minors Protection Act (JuSchG). Additionally,
the general rules of the UWG are applicable (see also No. 28 Annex of
section 3, paragraph 3 UWG).

Credit and financial products

32 | Are there special rules for advertising credit or financial
products?

Advertising of credit or financial products must meet the specific require-
ments for clear and comprehensive information about the product. In
this regard, the PAngV contains detailed provisions, particularly on
the amount of mandatory information. For example, credit advertising
must contain information on the net loan amount, the borrowing rate
and the annual percentage rate using an easily understood example.
Infringement of these rules is deemed unfair competition.

Further, such advertising is subject to the general rules of the UNG
and therefore must not contain any misleading information. This applies
in particular to claims about the risks and the earning potential of the
investments being advertised.

Therapeutic goods and services

33 | Are there special rules for claims made about therapeutic
goods and services?

Specific rules for therapeutic claims can be found in the HWG, the
Medical Devices Act or the professional requirements for pharmacists
at state level. Misleading advertising for therapeutic goods and services
is also deemed to be unfair competition pursuant to the rules of the
UWG. The HWG provides special rules for advertising outside the
medical circle of experts. The act contains a list of broad restrictions
for third-party endorsements and testimonials, advertisements using
pictures and specific advertising methods. In addition, it is generally
prohibited to advertise remote medical treatment. Further, advertising
medicines that have not been approved for sale on the German market
is forbidden.

Food and health

34 | Are there special rules for claims about foodstuffs regarding
health and nutrition, and weight control?

The use of health and nutrition claims for advertising is only permissible
if the respective claim complies with the provisions of Regulation (EC)
No. 1924/2006 on nutrition and health claims made on foods. While the
latter must be authorised by the competent authority, the Regulation
contains a list of approved nutrition claims. Advertisers should review
the EU Register of permitted nutrition claims, authorised health claims
and their respective conditions of use. Violations of this Regulation may
be deemed to be unfair competition pursuant to the UWG.

Claims that make reference to weight control are generally
permitted if they are scientifically substantiated and not misleading.

Specific advertising activities outside the scope of the Regulation
are covered by the national rules of the German Food and Feed Code.

Alcohol

35 | What are the rules for advertising alcoholic beverages?

Advertising alcoholic beverages is subject to the general regulations of
the JuSchG and the JMStV. Pursuant to section 6, paragraph 5 of the
JMStV, advertising of alcoholic beverages shall not be aimed at minors,
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nor specifically appeal to them through its presentation or show minors
consuming alcohol. Further, the German Advertising Council has estab-
lished a strict code of conduct for advertising alcoholic beverages.

Such advertising is also covered by the general regulations
of the UWG.

Tobacco

36 | What are the rules for advertising tobacco products?

Advertising tobacco products and electronic cigarettes is strictly regu-
lated in Germany. In May 2016, the Tobacco Products Directive (Directive
2014/40/EU) was transposed into national law by the Tobacco Act. The
Act provides for restrictions on any communication channel. While
tobacco advertising is completely banned on television and radio, adver-
tising in print media is restricted to media that are only available for
tobacco distributors or that mainly contain information about tobacco
products. A sole exception is still made for billboard advertising, which
is generally permissible.

Similar to the advertising of alcoholic beverages, advertising for
tobacco shall not be addressed to minors.

Gambling
37 | Are there special rules for advertising gambling?

In Germany, the operation of gambling is strictly regulated. The
same applies to its advertising, which is in particular subject to the
regulations of the State Treaty on Gambling (GLUStV). Pursuant to
section b, paragraph 2 of the GLUStV, advertising shall not be aimed at
minors or comparably vulnerable target groups. Misleading claims, in
particular regarding the chances of winning or the nature or amount
of the winnings, are prohibited. Public gambling advertisements on
television, the internet or telecommunications systems are forbidden.
However, according to section 5, paragraph 3, sentence 2 of the GLUStV,
the states may grant exemptions for lotteries, sports and horse race
betting. They also adopt joint regulations to define the nature and scope
of permissible gambling advertising.

Lotteries

38 | What are the rules for advertising lotteries?

As a sub-category of gambling, lotteries are subject to the general
provisions of the GlUStV. Besides the above-mentioned restrictions,
advertising lotteries may be permissible in accordance with the Joint
Advertising Guideline of the States Regarding Gambling. This applies to
lotteries that are organised no more than twice a week and those with
a low-risk potential.

Promotional contests

39 | What are the requirements for advertising and offering
promotional contests?

Advertising activities for promotional contests and games are generally
permissible if they are transparent and not misleading. They should
provide information on the terms and conditions of participation,
particularly the costs, and the announcement of the solution. False
statements or non-disclosure of mandatory information are prohibited.

Additionally, further restrictions apply to broadcasting of
competition programmes and games. Besides the general requirement
of transparency and the prohibition of misleading claims, according to
the RStV, it is necessary to protect the interests of the participants (child
protection, in particular, should be ensured).
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Indirect marketing

40 | Are there any restrictions on indirect marketing, such
as commercial sponsorship of programmes and product
placement?

Indirect marketing is highly restricted in broadcasting and internet
media. Section 8 of the RStV contains specific provisions for commercial
sponsorship. Sponsored programmes shall be clearly identified as such
by the name, logo or any other symbol of the sponsor at the beginning
or at the end of the programmes. Sponsors shall not have any influence
on the content and scheduling. Product placement is only permissible
under stringent conditions: it must be clearly indicated at the beginning
and at the end of the programme and it must always be clearly
distinguishable from editorial content. Product placement is completely
banned on children’s programmes.

Further, indirect marketing is subject to the general rules of the
UWG. It may be deemed unfair competition if the advertising character
is not clearly recognisable.

Other advertising rules

41 | Briefly give details of any other notable special advertising
regimes.

Section 7, paragraph 9, sentence 1 of the RStV declares political,
religious and ideological advertising inadmissible. However, this does
not apply to public service announcements and charity appeals. Further,
the law provides for exceptions, including religious programmes in the
private media, or political advertising for parties during their participa-
tion in parliamentary elections.

SOCIAL MEDIA

Regulation

42 | Are there any rules particular to your jurisdiction pertaining
to the use of social media for advertising?

The use of social media for advertising purposes is not governed by a
comprehensive act. However, specific provisions of the Telemedia Act
(TMG) and the Federal Data Protection Act (BDSG) are of particular
importance in this regard (see question 44).

In addition, the general rules of the UWG apply to advertising using
social media channels. Here, it is of significance to note that German
courts recently ruled on limits to influencer marketing: they decided
that the marking of advertising posts on social media platforms with
hashtags such as ‘#ad' or #sponsoredby’ do not suffice, since section
5a, paragraph 6 of the UWG prohibits the disguise of the nature of
advertising.

43 | Have there been notable instances of advertisers being
criticised for their use of social media?

One recent development of particular public interest was the use of
personal data for highly targeted advertising on social media platforms
(eg, ‘custom audiences’). Some propose that such data transfer between
advertising companies and platform operators is not permissible
without explicit prior consent of the persons concerned. However, there
is no clear decision yet.

Some viral marketing campaigns (eg, via YouTube) have been
an object of complaint as their advertising nature was not clearly
recognisable in all cases.

Advertising & Marketing 2019
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44 | Are there regulations governing privacy concerns when using
social media?

Privacy concerns are regulated by the TMG and the General Data
Protection Regulation (GDPR). These provisions are designed in
particular to ensure transparency in the use of personal data.

Since the entry into force of the GDPR in May 2018, companies that
use social media for advertising purposes must comply with the stricter
requirements compared to the previous law. They have to base their
activities more frequently on the ‘legitimate interest’ in accordance with
article 6, paragraph 1, lit. point f GDPR because the requirements for the
effective consent of the person affected are significantly increased. For
example, the declaration of consent must be voluntary. Under the GDPR,
any disadvantage connected with a refusal of consent results in ‘invol-
untary’ consent (eg, where the processing of the data for advertising
purposes is not required for the purpose of contract execution).

The declaration of consent is revocable at any time without giving
reason. Users have extensive rights to information, correction and
deletion of their data. It should also be noted that previously given
declarations of consent continue only if the requirements of the GDPR
are complied with.

Further, the user shall be informed about the body responsible
for the content of the social media site by it stating its full imprint (in
general, name, address, legal form, representative and email address).
In individual cases, additional disclosures may be required pursuant to
section 5 of the TMG.
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