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Details awaited
Open consultation; imminent implementation; ongoing activity

In force

National Minimum Wage

Current status

The government has changed the remit of the independent Low Pay Commission so that it will take account
of the cost of living.

On 29 October 2024, the government announced that, having accepted in full the recommendations of the
Low Pay Commission (LPC), from 1 April 2025 the rates of the national minimum wage (NMW) will be as
follows:

National Living Wage (21 and over): £12.21 (6.7% increase).
e 18-20-year-old rate: £10.00 (16.3% increase).

e 16-17-year-old rate: £7.55 (18% increase).

e Apprentice rate: £7.55 (18% increase).

e Accommodation offset: £10.66 (6.7% increase).

Background

In Labour's 'Plan To Make Work Pay' the government committed to making sure the minimum wage is a real
living wage that people can live on. To achieve this, the government has changed the Low Pay Commission’s
remit so that alongside median wages and economic conditions, the minimum wage will for the first time
reflect the need for pay to take into account the cost of living. The government will in future remove the age
bands to ensure every adult worker benefits, and work with the Single Enforcement Body and HMRC and
ensure they have the powers necessary to make sure the living wage is properly enforced, including
penalties for non-compliance.
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Key Publications

Plan to make work pay

Next steps to make work pay

Dismissal and re-engagement

Current status
The Code of Practice on Dismissal and Re-engagement came into force on 18 July 2024.

As was widely trailed in ‘Labour’s Plan to Make Work Pay’, the Employment Rights Bill (ERB) also addresses
the practice of ‘fire and rehire’.

Background

Following widespread public controversy regarding the practice of fire and rehire in recent years, a new
statutory code of practice on dismissal and re-engagement
https://assets.publishing.service.gov.uk/media/65d35¢10423931826ab7b8a0/draft-statutory-code-of-practice-
on-dismissal-and-re-engagement.pdf (Code) was promised by the then Conservative government. During the
parliamentary wash-up period, an order was made bringing the new Code into force on Thursday 18 July
2024, meaning it is now in force (although the provisions of the Code do not apply where the prospect of
dismissal and re-engagement was raised by the employer with either the employee and/or their
representatives on or before 17 July 2024).

A failure to follow the Code does not make a person or organisation liable to proceedings. The Code is
admissible in evidence in proceedings before a court, employment tribunal or the Central Arbitration
Committee, and any provision of the Code which is relevant to those proceedings must be taken into account
by the court, tribunal or committee.

If an employee brings one of the employment tribunal claims listed in Schedule A2 to the 1992 Act, and the
claim concerns a matter to which the Code applies, then the tribunal can:

e increase any award it makes by up to 25%, if the employer has unreasonably failed to comply with
the Code, or

e reduce any award by up to 25%, where it is the employee who has unreasonably failed to comply.
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https://labour.org.uk/wp-content/uploads/2024/05/LABOURS-PLAN-TO-MAKE-WORK-PAY.pdf
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https://assets.publishing.service.gov.uk/media/65d35c10423931826ab7b8a0/draft-statutory-code-of-practice-on-dismissal-and-re-engagement.pdf
https://assets.publishing.service.gov.uk/media/65d35c10423931826ab7b8a0/draft-statutory-code-of-practice-on-dismissal-and-re-engagement.pdf

Before the election Labour's Plan To Make Work Pay stated:

Labour will end the scourges of ‘fire and rehire’ and ‘fire and replace’ that leave working people at the mercy
of bullying threats. We will reform the law to provide effective remedies against abuse and replace the
inadequate statutory code brought in by the Government, with a strengthened code of practice.

The ERB addresses the practice of fire and rehire’. The circumstances in which the ERB permits contract
changes to be made through dismissal and reengagement are extremely limited.

The ERB will amend the law on unfair dismissal so that where an employee is (1) dismissed for failing to
agree to a change in their contract of employment; or (2) dismissed and then re-engaged on varied contract
terms or replaced with someone on varied terms, the dismissal will be treated as automatically unfair.

As an exception, an employer can avoid a finding of automatically unfair dismissal if it shows:

e evidence of financial difficulties affecting the employer’s ability to carry on the business as a going
concern;

e that the changes were to eliminate, prevent, or significantly reduce or mitigate the effects of the
financial difficulties; and

¢ that the need to make the change in contractual terms was unavoidable.

Even where the business’s situation fits within this strict exception, the employment tribunal will still assess if
dismissal was fair in the circumstances. Relevant factors will be whether the business consulted with the
employee, trade union or other employee representatives, and whether the employee was offered anything in
return for agreeing to the variation.

The Next Steps document published alongside the ERB says:

As key remedies to end this practice, we are committed to consult on lifting the cap of the protective award if
an employer is found to not have properly followed the collective redundancy process as well as what role
interim relief could play in protecting workers in these situations.

A statutory instrument giving ETs the power to uplift a protective award by up to 25% for failure to follow the
code of practice has been published. It will come into force on 20 January 2025. The previous S| making this
change was not enacted before Parliament was dissolved for the General Election.

Pending the provisions of the ERB on 'fire and rehire’' coming into effect, this change to the protective award
regime slightly increases the financial risk for employers making changes to terms and conditions.
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Key Publications

Statutory Instrument giving ETs power to uplift protective award

Employment Rights Bill 2024

Plan to make work pay

Next steps to make work pay

Code of Practice on Dismissal and Re-engagement

Sexual harassment and non-disclosure agreements (NDAS)

Current status
The Worker Protection (Amendment of Equality Act 2010) Act 2023 came into force on 26 October 2024.

Background

Throughout the course of 2018 and 2019 there were a series of reports and consultation papers relating to
the strengthening of protection against workplace sexual harassment, and the tighter regulation of NDAs.

In July 2021, the government published its response to consultation on sexual harassment in the workplace
and stated:

The government would introduce a duty requiring employers to take ‘all reasonable steps’ to prevent
sexual harassment.

Explicit protections from third-party harassment (for example, harassment by a customer or a
supplier) would also be introduced. Employers would have a defence to claims of this type if they are
able to demonstrate that they took ‘all reasonable steps’ to prevent harassment occurring.

Explicit protections would not be extended to volunteers and interns. In most cases interns are
covered by the existing legislation and the government considered that extending protection to
volunteers would create a disproportionate level of liability and difficulty for organisations.

The government would look closely at the option of extending the time limits for bringing Equality Act
based claims to an employment tribunal from three to six months.

The government would encourage further EHRC strategic enforcement action so that enforcement
will not rely solely on individuals pursuing employment tribunal claims.
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https://labour.org.uk/wp-content/uploads/2024/05/LABOURS-PLAN-TO-MAKE-WORK-PAY.pdf
https://www.gov.uk/government/publications/next-steps-to-make-work-pay/next-steps-to-make-work-pay-web-accessible-version
https://www.gov.uk/government/publications/dismissal-and-re-engagement-code-of-practice/code-of-practice-on-dismissal-and-re-engagement-issued-by-the-secretary-of-state-under-section-203-of-the-trade-union-and-labour-relations-consolidat
https://www.legislation.gov.uk/ukpga/2023/51/contents

The government said that the legislative changes required to introduce these measures would be introduced
‘as soon as parliamentary time allows’. It then confirmed its support for a Private Members’ Bill seeking to
implement some of these reforms relating to the prevention of sexual harassment in the workplace. That Bill
received Royal Assent in October 2023 and came into force in October 2024.

However, the final legislation is a watered-down version of the initial proposals and only introduces a duty on
employers to take reasonable steps (not ‘all’ reasonable steps) to prevent sexual harassment. A potential
uplift in compensation of up to 25% may be applied where an employer is found not to have complied with the
duty. The legislation also no longer includes any express protections against third party harassment.

However, with the publication of the Employment Rights Bill (ERB) the new Labour government has now
announced that the duty to take reasonable steps to prevent sexual harassment in the workplace will become
a duty to take all reasonable steps to prevent sexual harassment in the workplace. The ERB says that
Regulations may set out steps that are to be regarded as ‘reasonable’ (such as carrying out assessments,
publishing plans or policies and implementing steps relating to the reporting of sexual harassment and the
handling of complaints) and the Explanatory Notes make clear that employers will need to take all those
steps, plus any other steps which are reasonable in the circumstances. The remedy for non-compliance will
not change.

The ERB will also reintroduce protection against third party harassment (all harassment, not just sexual
harassment). The new protection against third party harassment will be is a standalone claim which
employees can bring in the tribunal in its own right.

A final point in relation to sexual harassment is the new ERB’s inclusion of a provision which will make a
disclosure that "sexual harassment has occurred, is occurring, or is likely to occur", a qualifying disclosure for
the purposes of whistleblowing protection.

There is no timescale yet for when these changes will be implemented.

Key Publications
Employment Rights Bill 2024
Worker Protection (Amendment of Equality Act 2010) Act 2023

Consultation on sexual harassment in the workplace: Government response (July 2021)

Non-disclosure agreements: ACAS guidance (February 2020)

GEO: Consultation on sexual harassment in the workplace (July 2019)

BEIS: Confidentiality clauses: Government response to consultation on measures to prevent misuse in
situations of workplace harassment or discrimination (July 2019)
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https://publications.parliament.uk/pa/bills/cbill/59-01/0011/240011.pdf
https://www.legislation.gov.uk/ukpga/2023/51/contents
https://www.gov.uk/government/consultations/consultation-on-sexual-harassment-in-the-workplace/outcome/consultation-on-sexual-harassment-in-the-workplace-government-response
https://archive.acas.org.uk/media/6367/Non-disclosure-agreements/pdf/Non_disclosure_agreements_February_2020.pdf
https://www.gov.uk/government/consultations/consultation-on-sexual-harassment-in-the-workplace
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/818324/confidentiality-clause-consultation-govt-response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/818324/confidentiality-clause-consultation-govt-response.pdf

Women and Equalities Committee report: The use of non-disclosure agreements in discrimination cases
(June 2019)

BEIS: Confidentiality clauses — Consultation on measures to prevent misuse in situations of workplace
harassment or discrimination (March 2019)

WEC's report on sexual harassment in the workplace (November 2018)

Government response to sexual harassment in the workplace report (November 2018)

Women and Equalities Committee report: Sexual harassment in the workplace (July 2018)

Reform of non-compete clauses

Current status

Status unclear following the change of government.

Background

In December 2020, the government published a consultation paper on measures to reform non-compete
clauses in contracts of employment as part of an initiative to explore avenues for unleashing innovation,
creating the conditions for new jobs and increasing competition. The government sought views on:

e Making post-termination non-compete clauses enforceable only when the employer provides
compensation for the period the clause prohibits the employee from working for a competitor or
starting their own business; and/or

e Introducing a maximum limit on the period of non-compete clauses; or
e Making all post-termination non-compete clauses unenforceable.

In May 2023, the government published its response to consultation stating that it would introduce a statutory
limit on the length of non-compete clauses of three months, with the limit applying to contracts of employment
and to limb (b) worker contracts. The new Labour government has not indicated whether it intends to take
action in this area.
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https://publications.parliament.uk/pa/cm201719/cmselect/cmwomeq/1720/1720.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/783011/confidentiality-clauses-consultation.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/783011/confidentiality-clauses-consultation.pdf
https://publications.parliament.uk/pa/cm201719/cmselect/cmwomeq/725/725.pdf
https://publications.parliament.uk/pa/cm201719/cmselect/cmwomeq/1801/1801.pdf
https://publications.parliament.uk/pa/cm201719/cmselect/cmwomeq/725/725.pdf

Key Publications

Non-compete clauses: Response to the government consultation on measures to reform post-termination
non-compete clauses in contracts of employment (May 2023)

Non-compete clauses: Consultation on measures to reform post-termination non-compete clauses in
contracts of employment (December 2020)

Increased dismissal protection for women and new parents

Current status

The Maternity Leave, Adoption Leave and Shared Parental Leave (Amendment) Reqgulations 2024 came into
force on 6 April 2024.

Background

The 2017 Taylor Review of Modern Working Practices recommended consolidation of the protections for
pregnant women and new parents to make it easier for businesses and individuals to understand their rights.
In early 2019 the government consulted on proposals to extend redundancy protection and, in July 2019,
committed to:

e Ensuring that the period during which pregnant women benefit from redundancy protection applies
from the point the employee informs the employer that she is pregnant;

o Extending the redundancy protection period for six months once a new mother has returned to work
from maternity leave;

¢ Extending redundancy protection for a six-month period following return to work for those taking
adoption leave; and

e Extending redundancy protection into a period following return to work for those taking shared
parental leave, proportionate to the leave taken and the threat of discrimination.

In May 2021, the government indicated in its response to a Women and Equalities Committee report that it
would bring these proposals into effect ‘when parliamentary time allows’. However, the government then
confirmed that it would instead back a Private Members’ Bill seeking to implement these reforms. This Bill
completed its journey through the legislative process and received Royal Assent on 24 May 2023. The
government has now published secondary legislation to implement the new entitlements, and this came into
force on 6 April 2024.

The legislation extends the enhanced protection against redundancy to the period of the pregnancy once the
employer is notified of the pregnancy, and for a further 18 months after the end of statutory maternity leave
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https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1156211/non-compete-government-response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1156211/non-compete-government-response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/941110/non-compete-consultation-document.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/941110/non-compete-consultation-document.pdf
https://www.legislation.gov.uk/uksi/2024/264/contents/made

(for pregnancy) and for 18 months after the child is placed for adoption (with corresponding periods for
shared parental leave).

Under the Employment Rights Bill (ERB) protection against dismissal will be strengthened further. The ERB
will enable regulations to be made to ban dismissals of women who are pregnant, on maternity leave, and
during a six-month return-to-work period except in specific circumstances. It will also expand existing powers
in relation to adoption leave, shared parental leave, neonatal leave and bereaved partner’s paternity leave to
enable regulation of dismissal in the period after a person returns to work after taking one of these forms of
leave.

Key Publications
Employment Rights Bill 2024
Plan to make work pay (May 2024)

Next steps to make work pay (October 2024)

The Maternity Leave, Adoption Leave and Shared Parental Leave (Amendment) Reqgulations 2024

Protection from Redundancy (Pregnancy and Family Leave) Act 2023

Unequal impact? Coronavirus and the gendered economic impact: Government response (May 2021)

Unequal impact? Coronavirus and the gendered economic impact (WEC report) (February 2021)

Good Work Plan: Pregnancy and maternity discrimination consultation: Government response (July 2019)

Pregnancy and maternity discrimination: Consultation on extending redundancy protection for women and
new parents (January 2019)

Taylor report (July 2017)

Worker status

Current status

The Workers (Predictable Terms and Conditions) Act 2023 (WPTCA) will not come into force in autumn 2024
and will be repealed by the Employment Rights Bill (ERB).

The ERB will instead introduce rights to guaranteed hours for zero and low hours workers. The government is
consulting on how to extend those rights to agency workers.
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https://publications.parliament.uk/pa/bills/cbill/59-01/0011/240011.pdf
https://labour.org.uk/wp-content/uploads/2024/05/LABOURS-PLAN-TO-MAKE-WORK-PAY.pdf
https://www.gov.uk/government/publications/next-steps-to-make-work-pay/next-steps-to-make-work-pay-web-accessible-version
https://www.legislation.gov.uk/uksi/2024/264/contents/made
https://www.legislation.gov.uk/ukpga/2023/17/contents/enacted
https://publications.parliament.uk/pa/cm5802/cmselect/cmwomeq/134/13402.htm
https://committees.parliament.uk/publications/4597/documents/46478/default/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/819696/pregnancy-and-maternity-discrimination-consultation-government-response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/773179/extending-redundancy-protection-for-pregnant-women.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/773179/extending-redundancy-protection-for-pregnant-women.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/627671/good-work-taylor-review-modern-working-practices-rg.pdf
https://bills.parliament.uk/bills/3237

Background

The Conservative government had planned to make changes to:

Align the employment status frameworks for the purposes of employment rights and tax.
e Improve the clarity of the employment status test and improve guidance and online tool.
e Introduce a right to request a more stable contract.

e Increase the time required to break a period of continuous service.

e Currently a gap of one week in employment with the same employer can break what counts towards
continuous service, making it difficult for some employees to accrue employment rights. The
government proposed to allow a break of up to four weeks before continuity is affected.

In July 2022, the government confirmed that it would not introduce legislation to reform employment status.
Instead, it issued new guidance which purports to bring together employment status case law into one place
for businesses and individuals to access. The aim is that the guidance will support workers by improving their
understanding of what rights they are entitled to at work, enabling them to have informed discussions with
their employer and take steps to claim or enforce them where necessary.

In February 2023, the government confirmed that it was backing the Private Members’ Workers (Predictable
Terms and Conditions) Bill. The Bill received Royal Assent on 18 September 2023 becoming the Workers
(Predictable Terms and Conditions) Act (WPTCA). The new legislation sought to ensure that all employees,
including agency workers, are able to request a more predictable working pattern. It provides that if an
employee’s existing working pattern lacks certainty in terms of the hours they work, the times they work, or if
it is a fixed term contract for less than 12 months, they may make a formal application to change their working
pattern to make it more predictable. Employers must consider the request reasonably but are able to rely on
one of a number of statutory grounds for refusal to turn the request down. The new rules were expected to
come into force in autumn 2024. However, the new Labour government announced that it would be repealing
the WPTCA. Instead, the ERB will introduce new rights for zero and low hours workers to a guaranteed hours
contract which reflects the hours actually worked over a reference period. The ERB also introduces rights to
reasonable notice of shifts and compensation for cancelled shifts. Thes provisions will not come into force
until 2026.

At present, there is no further news on the proposals relating to continuous service.

The government will consult on a simpler framework that differentiates between workers and the genuinely
self-employed, ensuring that all workers know their rights and have the comfort of protection at work.
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Key Publications
Employment Rights Bill 2024
Plan to make work pay (May 2024)

Next steps to make work pay (October 2024)
Workers (Predictable Terms and Conditions) Act 2023
Employment status and rights: Support for individuals (July 2022)

Employment status consultation (February 2018)

Good work: A response to the Taylor Review of Modern Working Practices (February 2018)

Family-friendly leave

Current status

Regulations are awaited which will give effect to the provisions of the Neonatal Care (Leave and Pay) Act
2023 in April 2025.

The Paternity Leave (Amendment) Reqgulations 2024 apply to employees whose EWC is on or after 6 April
2024.

The Carer’s Leave Regulations 2024 took effect from 6 April 2024.

Background

In July 2019, a consultation was launched on changes to parental leave entitlements as the government said
it wanted these to ‘better reflect our modern society and the desire to share childcare more equally’. The
consultation:

¢ Questions whether statutory paternity leave for fathers and same sex partners should be changed.
e Seeks suggestions on ways in which shared parental leave (introduced in 2015) could be improved.

e Proposes a new Neonatal Leave and Pay entitlement for parents of premature and sick babies who
need to spend a prolonged period in neonatal care following birth.

e Proposes that employers should publish their pay and flexible working policies and questions
whether there should be a requirement for employers to consider advertising jobs as flexible.
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https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/679767/180206_BEIS_Good_Work_Report__Accessible_A4_.pdf
https://www.legislation.gov.uk/ukpga/2023/20/enacted
https://www.legislation.gov.uk/ukpga/2023/20/enacted
https://www.legislation.gov.uk/uksi/2024/329/contents/made
https://www.legislation.gov.uk/uksi/2024/251/contents/made

In March 2020, the government published a response to its consultation proposals on neonatal leave and
pay, confirming that it will introduce neonatal leave and statutory pay for parents of babies in neonatal care.
The relevant provisions were intended to be included in a new Employment Bill; however, instead, the
government chose to support a Private Members’ Bill seeking to bring these provisions into force. This Bill
completed the legislative process and received Royal Assent on 24 May 2023, with the entitlements due to
take effect in April 2025. The government will introduce secondary legislation to bring those entitlements into
effect ‘in due course’.

A response on unpaid carer’s leave was published in September 2021. This indicates the following:

e One working week of unpaid carer’s leave (per employee, per year) will be available as a day one
right for employees managing caring responsibilities for those with long-term care needs alongside
work;

e Eligibility in terms of who the employee is caring for will be broadly defined (following the definition of
dependant used in the right to time off for dependants);

e The long-term care need person of the being cared for will be defined by reference to disability or
issues related to old age, with limited exemptions;

e Leave will be available to be used for providing, or making arrangement for, the provision of care;
e The leave will be available to take flexibly (from half day blocks to a whole week);

e The administrative process to ensure legitimacy of requests to take carer’s leave will be light touch;

e The leave will be subject to a minimum notice period of twice the length of time being taken, plus one
day (in line with annual leave notice periods).

The government indicated that this new carer’s leave entitiement would be introduced ‘when parliamentary
time allows’. However, the government then confirmed that it would support a Private Members’ Bill seeking
to introduce this new entitlement to leave. This Bill received Royal Assent on 24 May 2023. Regulations to
implement the provisions of the statute were published in December 2023 and came into force on 6 April
2024.

On 29 June 2023, the government published its response to proposed reforms for paternity leave, unpaid
parental leave and shared parental leave. It confirmed that there will be no changes at this time to unpaid
parental leave and shared parental leave.
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In relation to paternity leave, the government confirmed it would:

e Allow fathers and partners to take their two-week paternity leave entitlement in two separate blocks
of one week (instead of the current requirement to take either one week or two consecutive weeks);

e Allow fathers and partners the ability to take paternity leave at any time in the first year of the child’s
birth, rather than in just the eight weeks (56 days) following birth; and

¢ Change the notice requirements for paternity leave to make them more proportionate to the amount
of time the father or partner plans to take off work. This changed the current requirement (to give
notice of leave dates 15 weeks before the EWC) to a new requirement to give notice of entitlement
15 weeks before birth and notice of the dates intending to be taken 28 days before each period of
leave.
This now applies to employees whose expected week of childbirth is on or after 6 April 2024.

Under the Employment Rights Bill (ERB) parental leave and paternity leave will become a day one right and
bereavement leave will be extended to all workers.

The government has committed to reviewing the parental and carer's leave regimes.

Key Publications
Employment Rights Bill 2024

Plan to make work pay

Next steps to make work pay

The Paternity Leave (Amendment) Requlations 2024

The Carer’s Leave Requlations 2024

Parental leave and pay: Good Work Plan — Proposals to support families (June 2023)

Neonatal Care (Leave and Pay) Act 2023
Carer’s Leave Act 2023

Carer’s leave consultation: Government response (September 2021)

Unequal impact? Coronavirus and the gendered economic impact: Government response (May 2021)

Unequal impact? Coronavirus and the gendered economic impact (WEC report) (February 2021)

Neonatal leave and pay: Good Work Plan — proposals to support families (March 2020)
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https://publications.parliament.uk/pa/bills/cbill/59-01/0011/240011.pdf
https://labour.org.uk/wp-content/uploads/2024/05/LABOURS-PLAN-TO-MAKE-WORK-PAY.pdf
https://www.gov.uk/government/publications/next-steps-to-make-work-pay/next-steps-to-make-work-pay-web-accessible-version
https://www.legislation.gov.uk/uksi/2024/329/contents/made
https://www.legislation.gov.uk/uksi/2024/251/contents/made
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1166182/good-work-plan-consultation-government-response.pdf.pdf
https://www.legislation.gov.uk/ukpga/2023/20/enacted
https://www.legislation.gov.uk/ukpga/2023/18/resources
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1019841/carers-leave-consultation-government-response.pdf
https://publications.parliament.uk/pa/cm5802/cmselect/cmwomeq/134/13402.htm
https://committees.parliament.uk/publications/4597/documents/46478/default/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/872097/neonatal-leave-and-pay-government_response.pdf

Good Work Plan: Proposals to support families (July 2019)

Flexible working

Current status

The Flexible Working (Amendment) Requlations 2024 came into force on 6 April 2024.

The Employment Rights Bill (ERB) will make it more difficult for employers to reject requests for flexible
working. The ERB will amend the current right to request flexible working to provide that employers can only
refuse the request on one of the existing statutory grounds and where it is reasonable to do so. Any refusal
must explain why the employer considers that it is reasonable to refuse the application on that ground or
grounds.

Background

In September 2021, the then government published its heavily trailed consultation on new proposals to make
the right to request flexible working a day one entitlement. Currently, the statutory right to request flexible
working only applies to employees with 26 weeks or more service with their employer. The government’s
2019 manifesto committed to encourage flexible working and consult on making it the default position. The
consultation applied to a wide range of flexible working options such as job-sharing, flexitime, compressed,
annualised and staggered hours, as well as phased retirement.

The government’s response to consultation was published in December 2022 and confirmed that:
e The right will remain a right to request (not have) flexible working arrangements;
e The right to request flexible working will be a day one right;

o Employees will be able to make two requests each year (instead of one);

e Employers will have to respond to an employee’s request within two months (instead of three
months);

e Employers will have to consult with an employee before rejecting a request;

e The 8 statutory business reasons for refusing a request will remain available to employers.
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https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/819041/good-work-family-support-consultation.pdf
https://www.legislation.gov.uk/uksi/2023/1328/memorandum/contents

The government implemented these reforms to flexible working through a Private Members’ Bill which
received Royal Assent on 20 July 2023. Secondary legislation, which fleshes out the details of the new
regime, was published in December 2023 and came into force on 6 April 2024. In the meantime, the
government published a Call for Evidence in relation to non-statutory flexible working. This closed in
November 2023 but responses have not yet been published. ACAS also issued a consultation paper on
changes to its Code of Practice for handling flexible working requests and published the revised Code of
Practice in January 2024.

The Employment Rights Bill (ERB) will make it more difficult for employers to reject requests for flexible
working. The ERB will amend the current right to request flexible working to provide that employers can only
refuse the request on one of the existing statutory grounds and where it is reasonable to do so. Any refusal
must explain why the employer considers that it is reasonable to refuse the application on that ground or
grounds.

Key Publications
Employment Rights Bill 2024

Plan to make work pay

Next steps to make work pay

ACAS Code of Practice on requests for flexible working

The Flexible Working (Amendment) Requlations 2024

Employee Relations (Flexible Working) Act 2023

ACAS consultation on the draft Code of Practice on handling requests for flexible working (July 2023)

Call for evidence: Non statutory flexible working (July 2023)

Consultation on making flexible working the default: Government response (December 2022)

Making flexible working the default (September 2021)

Collective rights

Current status

The Labour government will make sweeping changes to collective rights at work through measures in the
Employment Rights Bill (ERB) and beyond.
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https://publications.parliament.uk/pa/bills/cbill/59-01/0011/240011.pdf
https://labour.org.uk/wp-content/uploads/2024/05/LABOURS-PLAN-TO-MAKE-WORK-PAY.pdf
https://www.gov.uk/government/publications/next-steps-to-make-work-pay/next-steps-to-make-work-pay-web-accessible-version
https://www.gov.uk/government/publications/revised-acas-code-of-practice-on-requests-for-flexible-working/acas-code-of-practice-on-requests-for-flexible-working-html-version#contents
https://www.legislation.gov.uk/uksi/2023/1328/memorandum/contents
https://bills.parliament.uk/bills/3198/
https://www.acas.org.uk/about-us/acas-consultations/code-of-practice-flexible-working-requests-2023
https://www.gov.uk/government/consultations/call-for-evidence-non-statutory-flexible-working?utm_medium=email&utm_campaign=govuk-notifications-topic&utm_source=79e7e64a-0dbf-4d82-a5ac-6d839d50d3ea&utm_content=immediately
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1121682/flexible-working-consultation-government-response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1019526/flexible-working-consultation.pdf

Background

Labour's Plan to make work pay stated that "Labour will update trade union legislation, so it is fit for a modern
economy, removing unnecessary restrictions on trade union activity and ensuring industrial relations are
based around good faith negotiation and bargaining. This will end the Conservatives’ scorched-earth
approach to industrial relations, ushering in a new partnership of cooperation between trade unions,
employers and government and putting us in line with high-growth economies that benefit from more
cooperation and less disruption".

Under the Employment Right Bill:

o Employers will be required to give all workers a written statement that the worker has the right to join
a trade union at the same time as the section 1 statement.

e The ERB will also bring in a new right of access — with a transparent framework and clear rules
designed in consultation with unions and business — for union officials to meet, represent, recruit and
organise members and will simplify the statutory trade union recognition process, reducing the
required percentage of union support within the proposed bargaining unit.

e Union equality representatives will gain the right to reasonable time off to carry out their duties or
undertake training during working hours.

e The balloting requirements for industrial action will be simplified so that the union will only need the
support of a simple majority of those voting in the ballot, rather than a percentage of those eligible to
vote.

o Employees will gain protection from being subjected to a detriment for taking protected industrial
action.

e The Strikes (Minimum Service Levels) Act 2023 will be repealed.

e The ERB will update blacklisting legislation to protect a wider range of people from blacklisting due to
trade union membership or activity.

The government will seek views on measures to remove the 10 year ballot requirement on political funds and
simplify the amount of information unions are required to provide in industrial action notices, with a view to
bringing forward government amendments to the Bill. The government will also seek views on how to
strengthen provisions to prevent unfair practices during the trade union recognition process.
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Key Publications
Employment Rights Bill 2024

Plan to make work pay

Next steps to make work pay

Statutory sick pay

Current status

The Employment Rights Bill will remove the lower earnings limit to make Statutory Sick Pay available to all
workers and remove the three-day waiting period.

Key Publications

Employment Rights Bill 2024

Plan to make work pay

Next steps to make work pay

Redundancy

Current status

The Employment Rights Bill will ensure that the right to redundancy consultation is determined by the number
of people impacted across the business rather than in one workplace by removing the reference to 'at one
establishment' in 5.188 TULRCA.

Background

Another commitment made in the Plan to make work pay is to strengthen redundancy consultation rights and
this is also addressed in the Employment Rights Bill (ERB).

Statutory collective consultation duties apply where an employer is proposing to make 20 or more employees
redundant within a period of 90 days or less. As the legislation stands, the 20 employee threshold is based on
the number of proposed redundancies at one establishment. The establishment is the unit or entity the
potentially redundant workers are assigned to, rather than the whole of the business.
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https://publications.parliament.uk/pa/bills/cbill/59-01/0011/240011.pdf
https://labour.org.uk/wp-content/uploads/2024/05/LABOURS-PLAN-TO-MAKE-WORK-PAY.pdf
https://www.gov.uk/government/publications/next-steps-to-make-work-pay/next-steps-to-make-work-pay-web-accessible-version
https://publications.parliament.uk/pa/bills/cbill/59-01/0011/240011.pdf
https://labour.org.uk/wp-content/uploads/2024/05/LABOURS-PLAN-TO-MAKE-WORK-PAY.pdf
https://www.gov.uk/government/publications/next-steps-to-make-work-pay/next-steps-to-make-work-pay-web-accessible-version

The provisions of the ERB will change this, requiring an employer to consult collectively whenever 20 or more
redundancies are proposed across the business. There will no longer be a requirement that the redundancies
are all at one establishment.

The government has also said that, in 2025, it will review the duration of statutory consultation periods and
will consider increasing the period from 45 to 90 days’ when an employer is proposing to dismiss 100 or more
employees.

Although redundancy dismissals will continue to be possible, these changes will make managing the
associated consultation process more cumbersome and potentially lengthier. To be able to identify when their
statutory obligations are triggered, multi-site or multi-entity employers will require a constant overview of the
aggregate numbers of redundancies across their business. This is likely to be a challenge for many
organisations.

Since publication of the ERB, the government has released a consultation paper on ‘strengthening remedies
against abuse of rules on collective redundancy and fire and rehire’. Where there is a failure to fulfil collective
consultation duties, views are sought on increasing the maximum protective award either to 180 days’ pay or
by removing the award cap entirely. Views are also requested on whether interim relief should be available to
employees who bring claims for a protective award and who claim unfair dismissal in the context of fire and
rehire.

The consultation period ended on 2 December 2024.

Key Publications

Consultation paper on strengthening remedies against abuse of rules on collective redundancy and fire and
rehire

Employment Rights Bill 2024

Plan to make work pay

Next steps to make work pay

Right to switch off

Current status

In its Next Steps To Make Work Pay document the government said that it would be taking forward the right
to switch off through a statutory Code of Practice.
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https://www.gov.uk/government/consultations/making-work-pay-collective-redundancy-and-fire-and-rehire?utm_medium=email&utm_campaign=govuk-notifications-topic&utm_source=c78a0c3c-4ecc-4082-89e5-527f450610cf&utm_content=immediately
https://www.gov.uk/government/consultations/making-work-pay-collective-redundancy-and-fire-and-rehire?utm_medium=email&utm_campaign=govuk-notifications-topic&utm_source=c78a0c3c-4ecc-4082-89e5-527f450610cf&utm_content=immediately
https://publications.parliament.uk/pa/bills/cbill/59-01/0011/240011.pdf
https://labour.org.uk/wp-content/uploads/2024/05/LABOURS-PLAN-TO-MAKE-WORK-PAY.pdf
https://www.gov.uk/government/publications/next-steps-to-make-work-pay/next-steps-to-make-work-pay-web-accessible-version

Background

In its Plan To Make Work Pay the government announced that it will bring in the ‘right to switch off’ following
similar models to those that are already in place in Ireland or Belgium, giving workers and employers the
opportunity to have constructive conversations and work together on bespoke workplace policies or
contractual terms that benefit both parties.

Key Publications

Plan to make work pay

Next steps to make work pay

- Pay transparency

Current status

In its Next Steps To Make Work Pay document the government made a commitment to end pay
discrimination by expanding the Equality (Race and Disparity) Bill to make it mandatory for large employers to
report their ethnicity and disability pay gap.

Background

Large firms will be required to develop, publish and implement action plans to close their gender pay gaps,
and the government will ensure outsourced workers are included in their gender pay gap and pay ratio
reporting. The publication of ethnicity and disability pay gaps will also be made mandatory for employers with
more than 250 staff, to mirror gender pay gap reporting.

Key Publications

Plan to make work pay

Next steps to make work pay

Retained EU law

Current status

The Employment Rights (Amendment, Revocation and Transitional Provision) Regulations 2023 came into
force on 1 January 2024.

| Last updated 13 December 2024 | UKM/202529933.1 DLA Piper | 18
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Background

The Retained EU Law (Revocation and Reform) Bill received Royal Assent on 29 June 2023. It was initially
intended to automatically repeal all EU law retained after Brexit by 31 December 2023, subject to the
government taking positive action to preserve the relevant laws before the end of 2023 (subject to a potential

extension to June 2026 in certain circumstances). However, in April 2023, in a significant row-back of this
proposal, reports indicated that the government would only remove 800 statutes (instead of 3,700). The
proposals were further watered down on 10 May 2023 when the government announced that it would replace
the current ‘sunset’ in the legislation with a list of the retained EU laws that it intends to revoke at the end of
2023. This means that EU law will remain binding in the UK unless it is expressly repealed. The government
has, however, retained powers which allow it to continue to amend EU laws, so that more complex regulation
can still be revoked or reformed after proper assessment and consultation.

In May 2023, the government then published a policy paper, Smarter regulation to grow the economy, which
highlighted the government’s intentions to revise UK law in relation to TUPE and annual leave, for which it
says there are opportunities for improvement. It then published a consultation paper seeking views on these
proposals. The consultation closed on 7 July 2023 and the government’s response to consultation was
published on 8 November 2023.

Working Time Regulations (WTR)

Initial proposals

The first aspect of the WTR addressed by the consultation was record keeping, where the requirements
were thought to be an area of uncertainty for employers following a 2019 judgment of the European Court of
Justice (ECJ). The government proposed to legislate to clarify that businesses do not have to keep a record
of daily working hours of their workers.
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The second aspect of the WTR where reform was proposed is in relation to annual leave. The government
wanted to simplify the system of annual leave and holiday pay calculations. It proposed to achieve this by:

e Creating a single annual leave entitlement of 5.6 weeks, as opposed to the current system which
provides 4 weeks’ annual leave set by the Working Time Directive plus an additional 1.6 weeks’
leave beyond the EU requirements.

e Permitting carry forward of 1.6 weeks’ leave to the following leave year if agreed in writing between
employer and employee. Carry over of entitlement of more than 1.6 weeks will only be permitted
where an individual has been unable to take leave due to long-term sickness absence or a form of
family leave.

e Providing that during the first year of employment, workers will accrue their annual leave entitlement
at the end of each pay period.

e Setting a minimum rate of holiday pay for the new single statutory leave entitlement. The consultation
will be used to explore how this rate should be defined, with the suggested options including basic
pay or normal pay (which would include regular overtime pay, regular commission and regular
bonuses).

e Permitting rolled-up holiday pay as an option for all workers, so that a worker receives an additional
amount with every payslip to cover holiday pay, as opposed to receiving holiday pay only when they
take annual leave. The government’s proposal is that rolled-up holiday pay is paid at 12.07%, which
is the proportion of statutory annual leave in relation to the working weeks of each year.

Outcome

e The government decided to remove the effects of the 2019 ECJ judgment to remove any risk that the
current record keeping requirements may change.

e The government decided not to introduce the single annual leave entitlement, but to maintain the two
distinct pots so that workers continue to receive four weeks at normal pay and 1.6 weeks at basic
pay. However, legislation will clarify what counts as ‘normal’ pay by requiring the following types of
payment to be included:

e Payments intrinsically linked to the performance of tasks which a worker is contractually
obliged to carry out.

e Payments for professional or personal status relating to length of service, seniority or
professional qualifications.
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e Payments such as overtime which have been regularly paid to a worker in the previous 52
weeks.

e The government also decided to introduce rolled-up holiday pay for irregular hours and part-year
workers only, but employers who choose to use rolled-up holiday pay will be required to calculate it
based on a worker’s total earnings in a pay period.

e The government would also legislate to restate certain ECJ judgments to retain workers entitlement
to carry over leave when a worker is unable to take their leave due to being on maternity/family
related leave or sick leave.

The legislation implementing these changes came into force on 1 January 2024.

Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE)
Initial proposals

In the consultation paper, the government recognised that the TUPE regulations, which provide a legal
framework for transfers of staff in a business acquisition or service provision change, provide important
protections for employees and also recognised the importance of an employer consulting with employees and

employees’ representatives in relation to a transfer. However, given that businesses can find some aspects of
the regulations burdensome, the government proposed changes to TUPE consultation requirements with
the aim of simplifying the transfer process. The proposals were that:

e small businesses (with fewer than 50 employees); and

e businesses of any size involved with small transfers of employees (where fewer than ten employees
are transferring)

should be permitted to consult directly with their employees on a TUPE transfer, if there are no employee
representatives in place, rather than being required to arrange elections for new employee representatives. If
employee representatives are already in place, then the employer would still be required to consult with them.

Outcome
The planned reforms to the TUPE consultation requirements to allow small businesses (fewer than 50

employees) and businesses of any size undertaking a transfer of fewer than ten employees to consult directly
with their employees if there are no existing worker representatives came into effect on 1 January 2024.
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Key Publications
The Employment Rights (Amendment, Revocation and Transitional Provision) Requlations 2023

Retained EU Employment Law: A government response to the consultation on reforms to retained EU
employment law and the consultation on calculating holiday entitlement for part-year and irregular hours
workers (November 2023)

Retained EU Law (Revocation and Reform) Act 2023

Policy paper: Smarter regulation to grow the economy (May 2023)

Retained EU Employment law: Consultation on reforms to the Working Time Regulations, holiday pay and
the Transfer of Undertakings (Protection of Employment) Reqgulations (May 2023)
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https://www.legislation.gov.uk/uksi/2023/1426/contents/made
https://assets.publishing.service.gov.uk/media/654a62bae2e16a001242ab26/government-consultation-response-for-retained-eu-employment-law-reforms.pdf
https://assets.publishing.service.gov.uk/media/654a62bae2e16a001242ab26/government-consultation-response-for-retained-eu-employment-law-reforms.pdf
https://assets.publishing.service.gov.uk/media/654a62bae2e16a001242ab26/government-consultation-response-for-retained-eu-employment-law-reforms.pdf
https://www.legislation.gov.uk/ukpga/2023/28/enacted
https://www.gov.uk/government/publications/smarter-regulation-to-grow-the-economy/smarter-regulation-to-grow-the-economy#introduction---our-vision-for-regulation
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1156206/retained-eu-employment-law-consultation.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1156206/retained-eu-employment-law-consultation.pdf

l DLA PIPER



