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Details awaited
Open consultation; imminent implementation; ongoing activity

In force

Sexual harassment and non-disclosure agreements (NDAs)

CURRENT STATUS
The Worker Protection (Amendment of Equality Act 2010) Act 2023 will come into force in October 2024.

BACKGROUND

Throughout the course of 2018 and 2019 there were a series of reports and consultation papers relating to the
strengthening of protection against workplace sexual harassment, and the tighter regulation of NDAs. At that time, the
government confirmed that it will:

e Legislate to ensure that a confidentiality clause cannot prevent an individual disclosing to the police, regulated
health and care professionals or legal professionals;

Legislate so that the limitations of a confidentiality clause are clear to those signing them;

Legislate to improve independent legal advice available to an individual when signing a settlement agreement;
Provide guidance on drafting requirements for confidentiality clauses;

Introduce new enforcement measures for confidentiality clauses that do not comply with legal requirements.

The government also asked for views on:

e The evidence for the introduction of a mandatory duty on employers to protect workers from harassment and
victimisation in the workplace, enforceable both by individuals and the EHRC, and breach of which could
potentially lead to a financial penalty;

How best to strengthen and clarify the laws in relation to third party harassment;

The evidence for extending employment tribunal time limits in the Equality Act from the existing 3 months;
Whether interns are adequately protected by the Equality Act;

The evidence for extending the protections of the Equality Act to volunteers; and

Non-legislative interventions to prevent sexual harassment or, where it has occurred, to stop it from happening
again.

In July 2021, the government published its response on sexual harassment in the workplace and stated:

e The government will introduce a duty requiring employers to take ‘all reasonable steps’ to prevent sexual
harassment. The government believes that the implementation of this duty will encourage employers to take
proactive steps to make the workplace safer for everyone.

o Explicit protections from third-party harassment (for example, harassment by a customer or a supplier) will
also be introduced. Employers will have an defence to claims of this type if they are able to demonstrate that
they took ‘all reasonable steps’ to prevent harassment occurring.



https://www.legislation.gov.uk/ukpga/2023/51/contents
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e Explicit protections will not be extended to volunteers and interns. In most cases interns are covered by the
existing legislation and the government considers that extending protection to volunteers would create a
disproportionate level of liability and difficulty for organisations.

e The government will look closely at the option of extending the time limits for bringing Equality Act based
claims to an employment tribunal from 3 to 6 months. If an extension is introduced, it is likely that this would
be across all Equality Act claims. This would avoid the risk of confusion which could result if the limits were
increased only for claims based on specific grounds.

e The government is to encourage further EHRC strategic enforcement action so that enforcement will not rely
solely on individuals pursuing employment tribunal claims. In addition, the EHRC will be supported to develop
a statutory code of practice to complement its 2020 technical guidance. The government will also produce its
own guidance for employers which will outline practical steps that organisations can take to improve their
workplace practices and culture which impact on sexual harassment at work.

The government said that the legislative changes required to introduce these measures would be introduced ‘as soon
as parliamentary time allows’. It then confirmed its support for a Private Members’ Bill seeking to implement some of
these reforms relating to the prevention of sexual harassment in the workplace. That Bill received Royal Assent in
October 2023 and will come into force in October 2024.

However, NB the final legislation is a watered down version of the initial proposals and will only introduce a duty on
employers to take reasonable steps (not ‘all’ reasonable steps) to prevent sexual harassment. A potential uplift in
compensation of up to 25% may be applied where an employer is found not to have complied with the duty. The
legislation also no longer includes any express protections against third party harassment.

There is no recent news in relation to the government’s proposals for tightening the regulation of NDAs.
KEY PUBLICATIONS
Worker Protection (Amendment of Equality Act 2010) Act 2023

Consultation on sexual harassment in the workplace: Government response (July 2021)

Non-disclosure agreements: ACAS guidance (February 2020)

GEO: Consultation on sexual harassment in the workplace (July 2019)

BEIS: Confidentiality clauses: Government response to consultation on measures to prevent misuse in
situations of workplace harassment or discrimination (July 2019)

Women and Equalities Committee report: The use of non-disclosure agreements in discrimination cases (June
2019)

BEIS: Confidentiality clauses — Consultation on measures to prevent misuse in situations of workplace
harassment or discrimination (March 2019)

WEC's report on sexual harassment in the workplace (November 2018)

Government response to sexual harassment in the workplace report (November 2018)

Women and Equalities Committee report: Sexual harassment in the workplace (July 2018)



https://www.equalityhumanrights.com/en/publication-download/sexual-harassment-and-harassment-work-technical-guidance
https://www.legislation.gov.uk/ukpga/2023/51/contents
https://www.gov.uk/government/consultations/consultation-on-sexual-harassment-in-the-workplace/outcome/consultation-on-sexual-harassment-in-the-workplace-government-response
https://archive.acas.org.uk/media/6367/Non-disclosure-agreements/pdf/Non_disclosure_agreements_February_2020.pdf
https://www.gov.uk/government/consultations/consultation-on-sexual-harassment-in-the-workplace
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/818324/confidentiality-clause-consultation-govt-response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/818324/confidentiality-clause-consultation-govt-response.pdf
https://publications.parliament.uk/pa/cm201719/cmselect/cmwomeq/1720/1720.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/783011/confidentiality-clauses-consultation.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/783011/confidentiality-clauses-consultation.pdf
https://publications.parliament.uk/pa/cm201719/cmselect/cmwomeq/725/725.pdf
https://publications.parliament.uk/pa/cm201719/cmselect/cmwomeq/1801/1801.pdf
https://publications.parliament.uk/pa/cm201719/cmselect/cmwomeq/725/725.pdf
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Reform of non-compete clauses

CURRENT STATUS

Legislation introducing a statutory limit on non-compete clauses is awaited.

BACKGROUND

In December 2020, the government published a consultation paper on measures to reform non-compete clauses in
contracts of employment as part of an initiative to explore avenues for unleashing innovation, creating the conditions for
new jobs and increasing competition. The government sought views on:

e Making post-termination non-compete clauses enforceable only when the employer provides compensation
for the period the clause prohibits the employee from working for a competitor or starting their own business;
and/or

e Introducing a maximum limit on the period of non-compete clauses; or
e  Making all post-termination non-compete clauses unenforceable.

In May 2023, the government published its response to consultation stating that it would introduce a statutory limit on
the length of non-compete clauses of 3 months, with the limit applying to contracts of employment and to limb (b)
worker contracts. The relevant legislation will be introduced ‘when Parliamentary time allows’.

KEY PUBLICATIONS

Non-compete clauses: Response to the government consultation on measures to reform post-termination non-
compete clauses in contracts of employment (May 2023)

Non-compete clauses: Consultation on measures to reform post-termination non-compete clauses in contracts
of employment (December 2020)

Increased redundancy protection for women and new parents

CURRENT STATUS

The Maternity Leave, Adoption Leave and Shared Parental Leave (Amendment) Regulations 2024 will come
into force on 6 April 2024.

BACKGROUND

The 2017 Taylor Review of Modern Working Practices recommended consolidation of the protections for pregnant
women and new parents to make it easier for businesses and individuals to understand their rights. In early 2019 the
government consulted on proposals to extend redundancy protection and, in July 2019, committed to:

e Ensuring that the period during which pregnant women benefit from redundancy protection applies from the
point the employee informs the employer that she is pregnant;



https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1156211/non-compete-government-response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1156211/non-compete-government-response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/941110/non-compete-consultation-document.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/941110/non-compete-consultation-document.pdf
https://www.legislation.gov.uk/uksi/2024/264/contents/made
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e Extending the redundancy protection period for 6 months once a new mother has returned to work from
maternity leave;

e Extending redundancy protection for a 6 month period following return to work for those taking adoption leave;
and

e Extending redundancy protection into a period following return to work for those taking shared parental leave,
proportionate to the leave taken and the threat of discrimination.

In May 2021, the government indicated in its response to a Women and Equalities Committee report that it would bring
these proposals into effect ‘when parliamentary time allows’. However, the government then confirmed that it would
instead back a Private Members’ Bill seeking to implement these reforms. This Bill completed its journey through the
legislative process and received Royal Assent on 24 May 2023. The government has now published secondary
legislation in order to implement the new entitiements, and this will come into force on 6 April 2024.

KEY PUBLICATIONS

The Maternity Leave, Adoption Leave and Shared Parental Leave (Amendment) Regulations 2024

Protection from Redundancy (Pregnancy and Family Leave) Act 2023

Unequal impact? Coronavirus and the gendered economic impact: Government response (May 2021)

Unequal impact? Coronavirus and the gendered economic impact (WEC report) (February 2021)

Good Work Plan: Pregnancy and maternity discrimination consultation: Government response (July 2019)

Pregnancy and maternity discrimination: Consultation on extending redundancy protection for women and
new parents (January 2019)

Taylor report (July 2017)

Worker status

CURRENT STATUS

The Workers (Predictable Terms and Conditions) Act 2023 will come into force in autumn 2024.

BACKGROUND

The government had planned to make changes to:

Align the employment status frameworks for the purposes of employment rights and tax.
e Improve the clarity the employment status test and improve guidance and online tool.
e Introduce a right to request a more stable contract.

e Increase the time required to break a period of continuous service.

Currently a gap of one week in employment with the same employer can break what counts towards
continuous service, making it difficult for some employees to accrue employment rights. The government
proposes to allow a break of up to 4 weeks before continuity is affected.



https://www.legislation.gov.uk/uksi/2024/264/contents/made
https://www.legislation.gov.uk/uksi/2024/264/contents/made
https://www.legislation.gov.uk/ukpga/2023/17/contents/enacted
https://publications.parliament.uk/pa/cm5802/cmselect/cmwomeq/134/13402.htm
https://committees.parliament.uk/publications/4597/documents/46478/default/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/819696/pregnancy-and-maternity-discrimination-consultation-government-response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/773179/extending-redundancy-protection-for-pregnant-women.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/773179/extending-redundancy-protection-for-pregnant-women.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/627671/good-work-taylor-review-modern-working-practices-rg.pdf
https://bills.parliament.uk/bills/3237

DLA PIPER On the horizon

Last updated: 20 March 2024

In July 2022, the government confirmed that it would not introduce legislation to reform employment status. Instead, it
issued new guidance which purports to bring together employment status case law into one place for businesses and
individuals to access. The aim is that the guidance will support workers by improving their understanding of what rights
they are entitled to at work, enabling them to have informed discussions with their employer and take steps to claim or
enforce them where necessary.

In February 2023, the government confirmed that it was backing the Private Members’ Workers (Predictable Terms and
Conditions) Bill. The Bill received Royal Assent on 18 September 2023. The new legislation seeks to ensure that all
employees, including agency workers, are able to request a more predictable working pattern. It provides that if an
employee’s existing working pattern lacks certainty in terms of the hours they work, the times they work, or if it is a fixed
term contract for less than 12 months, they may make a formal application to change their working pattern to make it
more predictable. Employers must consider the request reasonably but are able to rely on one of a number of statutory
grounds for refusal to turn the request down. The new rules are expected to come into force in autumn 2024.

At present, there is no further news on the proposals relating to continuous service.
KEY PUBLICATIONS
Workers (Predictable Terms and Conditions) Act 2023

Employment status and rights: Support for individuals (July 2022)

Employment status consultation (February 2018)

Good work: A response to the Taylor Review of Modern Working Practices (February 2018)

Family-friendly leave

CURRENT STATUS

Regulations are awaited which will give effect to the provisions of the Neonatal Care (Leave and Pay) Act 2023
in April 2025.

The Paternity Leave (Amendment) Regulations 2024 will apply to employees whose EWC is on or after 6 April
2024.

The Carer’s Leave Reqgulations 2024 will take effect from 6 April 2024.

BACKGROUND

In July 2019, a consultation was launched on changes to parental leave entitlements as the government said it wanted
these to ‘better reflect our modern society and the desire to share childcare more equally’. The consultation:

e Questions whether statutory paternity leave for fathers and same sex partners should be changed;
e  Seeks suggestions on ways in which shared parental leave (introduced in 2015) could be improved;

e Proposes a new Neonatal Leave and Pay entitlement for parents of premature and sick babies who need to
spent a prolonged period in neonatal care following birth;

e Proposes that employers should publish their pay and flexible working policies and questions whether there
should be a requirements for employers to consider advertising jobs as flexible.



https://bills.parliament.uk/bills/3237
https://www.gov.uk/government/publications/employment-status-and-employment-rights/employment-status-and-rights-support-for-individuals
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/679853/FINAL_-_Employment_Status_consultation_-_FOR_UPLOADING_and_PRINTING.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/679767/180206_BEIS_Good_Work_Report__Accessible_A4_.pdf
https://www.legislation.gov.uk/ukpga/2023/20/enacted
https://www.legislation.gov.uk/uksi/2024/329/contents/made
https://www.legislation.gov.uk/uksi/2024/251/contents/made
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In March 2020, the government published a response to its consultation proposals on neonatal leave and pay,
confirming that it will introduce neonatal leave and statutory pay for parents of babies in neonatal care. The relevant
provisions were intended to be included in a new Employment Bill; however, instead, the government chose to support
a Private Members’ Bill seeking to bring these provisions into force. This Bill completed the legislative process and
received Royal Assent on 24 May 2023, with the entitlements due to take effect in April 2025. The government will
introduce secondary legislation to bring those entitlements into effect ‘in due course’.

A response on unpaid carer’s leave was published in September 2021. This indicates the following:

e  One working week of unpaid carer’s leave (per employee, per year) will be available as a day one right for
employees managing caring responsibilities for those with long-term care needs alongside work;

e Eligibility in terms of who the employee is caring for will be broadly defined (following the definition of
dependant used in the right to time off for dependants);

e The long-term care need person of the being cared for will be defined by reference to disability or issues
related to old age, with limited exemptions;

e Leave will be available to be used for providing, or making arrangement for, the provision of care;
e The leave will be available to take flexibly (from half day blocks to a whole week);
e The administrative process to ensure legitimacy of requests to take carer’s leave will be light touch;

e The leave will be subject to a minimum notice period of twice the length of time being taken, plus 1 day (in line
with annual leave notice periods).

The government indicated that this new carer’s leave entitlement would be introduced ‘when parliamentary time allows’.
However, the government then confirmed that it would support a Private Members’ Bill seeking to introduce this new
entitlement to leave. This Bill has now completed its journey through the legislative process and received Royal Assent
on 24 May 2023. Regulations to implement the provisions of the statute were published in December 2023 and will
come into force on 6 April 2024.

On 29 June 2023, the government published its response to proposed reforms for paternity leave, unpaid parental
leave and shared parental leave. It confirmed that there will be no changes at this time to unpaid parental leave and
shared parental leave.

In relation to paternity leave, the government has confirmed it will:

o Allow fathers and partners to take their two week paternity leave entitlement in two separate blocks of one
week (instead of the current requirement to take either one week or two consecutive weeks);

e Allow fathers and partners the ability to take paternity leave at any time in the first year of the child’s birth,
rather than in just the eight weeks (56 days) following birth; and

e Change the notice requirements for paternity leave to make them more proportionate to the amount of time
the father or partner plans to take off work. This will change the current requirement (to give notice of leave
dates 15 weeks before the EWC) to a new requirement to give notice of entitlement 15 weeks before birth and
notice of the dates intending to be taken 28 days before each period of leave.

In terms of time-frame, the government has now published regulations which are stated to apply to employees whose
expected week of childbirth is on or after 6 April 2024.

KEY PUBLICATIONS
The Paternity Leave (Amendment) Requlations 2024



https://www.legislation.gov.uk/uksi/2024/329/contents/made

DLA PIPER On the horizon

Last updated: 20 March 2024

The Carer’s Leave Requlations 2024

Parental leave and pay: Good Work Plan — Proposals to support families (June 2023)

Neonatal Care (Leave and Pay) Act 2023
Carer’s Leave Act 2023

Carer’s leave consultation: Government response (September 2021)

Unequal impact? Coronavirus and the gendered economic impact: Government response (May 2021)

Unequal impact? Coronavirus and the gendered economic impact (WEC report) (February 2021)

Neonatal leave and pay: Good Work Plan — proposals to support families (March 2020)

Good Work Plan: Proposals to support families (July 2019)

Flexible working

CURRENT STATUS
The Flexible Working (Amendment) Requlations 2024 will come into force on 6 April 2024.

BACKGROUND

In September 2021, the government published its heavily-trailed consultation on new proposals to make the right to
request flexible working a day one entitiement. Currently, the statutory right to request flexible working only applies to
employees with 26 weeks or more service with their employer. The government’s 2019 manifesto committed to
encourage flexible working and consult on making it the default position. The consultation applied to a wide range of
flexible working options such as job-sharing, flexitime, compressed, annualised and staggered hours, as well as
phased retirement.

The government'’s response to consultation was published in December 2022 and confirmed that:
e The right will remain a right to request (not have) flexible working arrangements;
e The right to request flexible working will be a day one right;
o Employees will be able to make 2 requests each year (instead of one);
o Employers will have to respond to an employee’s request within two months (instead of three months);
¢  Employers will have to consult with an employee before rejecting a request;

e The 8 statutory business reasons for refusing a request will remain available to employers.



https://www.legislation.gov.uk/uksi/2024/251/contents/made
https://www.legislation.gov.uk/uksi/2024/251/contents/made
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1166182/good-work-plan-consultation-government-response.pdf.pdf
https://www.legislation.gov.uk/ukpga/2023/20/enacted
https://www.legislation.gov.uk/ukpga/2023/18/resources
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1019841/carers-leave-consultation-government-response.pdf
https://publications.parliament.uk/pa/cm5802/cmselect/cmwomeq/134/13402.htm
https://committees.parliament.uk/publications/4597/documents/46478/default/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/872097/neonatal-leave-and-pay-government_response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/819041/good-work-family-support-consultation.pdf
https://www.legislation.gov.uk/uksi/2023/1328/memorandum/contents
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The government is implementing these reforms to flexible working through a Private Members’ Bill which received
Royal Assent on 20 July 2023. Secondary legislation, which fleshes out the details of the new regime, was published
in December 2023 and will come into force on 6 April 2024. In the meantime, the government published a Call for
Evidence in relation to non-statutory flexible working. This closed in November 2023 but responses have not yet been
published. ACAS also issued a consultation paper on changes to its Code of Practice for handling flexible working
requests and published the revised Code of Practice in January 2024.

KEY PUBLICATIONS

ACAS Code of Practice on requests for flexible working

The Flexible Working (Amendment) Requlations 2024

Employee Relations (Flexible Working) Act 2023

ACAS consultation on the draft Code of Practice on handling requests for flexible working (July 2023)

Call for evidence: Non statutory flexible working (July 2023)

Consultation on making flexible working the default: Government response (December 2022)

Making flexible working the default (September 2021)

Retained EU law

CURRENT STATUS

The Employment Rights (Amendment, Revocation and Transitional Provision) Requlations 2023 came into
force on 1 January 2024

BACKGROUND

The Retained EU Law (Revocation and Reform) Bill received Royal Assent on 29 June 2023. It was initially intended to
automatically repeal all EU law retained after Brexit by 31 December 2023, subject to the government taking positive
action to preserve the relevant laws before the end of 2023 (subject to a potential extension to June 2026 in certain
circumstances). However, in April 2023, in a significant row-back of this proposal, reports indicated that the
government would only remove 800 statutes (instead of 3,700). The proposals were further watered down on 10 May
2023 when the government announced that it would replace the current ‘sunset’ in the legislation with a list of the
retained EU laws that it intends to revoke at the end of 2023. This means that EU law will remain binding in the

UK unless it is expressly repealed. The government has, however, retained powers which allow it to continue to
amend EU laws, so that more complex regulation can still be revoked or reformed after proper assessment and
consultation.

In May 2023, the government then published a policy paper, Smarter regulation to grow the economy, which
highlighted the government’s intentions to revise UK law in relation to TUPE and annual leave, for which it says there
are opportunities for improvement. It then published a consultation paper seeking views on these proposals. The
consultation closed on 7 July 2023 and the government’s response to consultation was published on 8 November
2023.

Working Time Requlations (WTR)



https://www.gov.uk/government/publications/revised-acas-code-of-practice-on-requests-for-flexible-working/acas-code-of-practice-on-requests-for-flexible-working-html-version#contents
https://www.legislation.gov.uk/uksi/2023/1328/memorandum/contents
https://bills.parliament.uk/bills/3198/
https://www.acas.org.uk/about-us/acas-consultations/code-of-practice-flexible-working-requests-2023
https://www.gov.uk/government/consultations/call-for-evidence-non-statutory-flexible-working?utm_medium=email&utm_campaign=govuk-notifications-topic&utm_source=79e7e64a-0dbf-4d82-a5ac-6d839d50d3ea&utm_content=immediately
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1121682/flexible-working-consultation-government-response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1019526/flexible-working-consultation.pdf
https://www.legislation.gov.uk/uksi/2023/1426/contents/made
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Initial proposals

The first aspect of the WTR addressed by the consultation was record keeping, where the requirements were thought
to be an area of uncertainty for employers following a 2019 judgment of the European Court of Justice (ECJ). The
government proposed to legislate to clarify that businesses do not have to keep a record of daily working hours of their
workers.

The second aspect of the WTR where reform was proposed is in relation to annual leave. The government wanted to
simplify the system of annual leave and holiday pay calculations. It proposed to achieve this by:

Creating a single annual leave entitlement of 5.6 weeks, as opposed to the current system which provides 4
weeks’ annual leave set by the Working Time Directive plus an additional 1.6 weeks’ leave beyond the EU
requirements.

Permitting carry forward of 1.6 weeks’ leave to the following leave year if agreed in writing between employer
and employee. Carry over of entitlement of more than 1.6 weeks will only be permitted where an individual
has been unable to take leave due to long-term sickness absence or a form of family leave.

Providing that during the first year of employment, workers will accrue their annual leave entitlement at the
end of each pay period.

Setting a minimum rate of holiday pay for the new single statutory leave entitlement. The consultation will be
used to explore how this rate should be defined, with the suggested options including basic pay or normal pay
(which would include regular overtime pay, regular commission and regular bonuses).

Permitting rolled-up holiday pay as an option for all workers, so that a worker receives an additional amount
with every payslip to cover holiday pay, as opposed to receiving holiday pay only when they take annual
leave. The government’s proposal is that rolled-up holiday pay is paid at 12.07%, which is the proportion of
statutory annual leave in relation to the working weeks of each year.

Outcome

The government has decided to remove the effects of the 2019 ECJ judgment to remove any risk that the
current record keeping requirements may change.

The government has decided not to introduce the single annual leave entitlement, but to maintain the two
distinct pots so that workers continue to receive 4 weeks at normal pay and 1.6 weeks at basic pay. However,
legislation will clarify what counts as ‘normal’ pay by requiring the following types of payment to be included:

e Payments intrinsically linked to the performance of tasks which a worker is contractually obliged to

carry out;

e Payments for professional or personal status relating to length of service, seniority or professional

qualifications;

e Payments such as overtime which have been regularly paid to a worker in the previous 52 weeks.
The government will also introduce rolled-up holiday pay for irregular hours and part-year workers only, but
employers who choose to use rolled-up holiday pay will be required to calculate it based on a worker’s total
earnings in a pay period.

The government will also legislate to restate certain ECJ judgments to retain workers entitlement to carry over
leave when a worker is unable to take their leave due to being on maternity/family related leave or sick leave.
The legislation will come into force on 1 January 2024.

Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE)

Initial proposals
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In the consultation paper, the government recognised that the TUPE regulations, which provide a legal framework for
transfers of staff in a business acquisition or service provision change, provide important protections for employees and
also recognised the importance of an employer consulting with employees and employees’ representatives in relation
to a transfer. However, given that businesses can find some aspects of the regulations burdensome, the government
proposed changes to TUPE consultation requirements with the aim of simplifying the transfer process. The proposals
were that:

e small businesses (with fewer than 50 employees); and

e businesses of any size involved with small transfers of employees (where fewer than 10 employees are
transferring)

should be permitted to consult directly with their employees on a TUPE transfer, if there are no employee
representatives in place, rather than being required to arrange elections for new employee representatives. |If
employee representatives are already in place, then the employer would still be required to consult with them.

Outcome

The government will proceed with the planned reforms to the TUPE consultation requirements to allow small
businesses (fewer than 50 employees) and businesses of any size undertaking a transfer of fewer than 10 employees
to consult directly with their employees if there are no existing worker representatives.

KEY PUBLICATIONS

The Employment Rights (Amendment, Revocation and Transitional Provision) Requlations 2023

Retained EU Employment Law: A government response to the consultation on reforms to retained EU
employment law and the consultation on calculating holiday entitlement for part-year and irreqular hours
workers (November 2023)

Retained EU Law (Revocation and Reform) Act 2023

Policy paper: Smarter requlation to grow the economy (May 2023)

Retained EU Employment law: Consultation on reforms to the Working Time Requlations, holiday pay and the
Transfer of Undertakings (Protection of Employment) Regulations (May 2023)
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